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AGE ADJUSTMENT CLAUSE—INCON- 
TESTABILITY STATUTE 


Insured’s Age Misstated 


The question as to whether or not the Alabama statute 
making life insurance policies incontestable after two years, on 
the grounds of fraud or misstatements in the application, pre- 
vents the application of an age adjustment clause to determine 
the amount of the insurer’s liability under a policy was con- 
sidered for the first time in the case of Equitable Life Assur- 
ance Society of the United States v. First National Bank of 
Birmingham by the United States Circuit Court of Appeals 
for the Fifth Circuit. The plaintiff was attempting to recover 
the difference between the face value of the policy and the 
amount paid by the insurer after the insured’s death, that 
amount having been computed under the age adjustment clause. 
It had been determined after the death of the insured that he 
had stated his age to be 58 when the policy was written while 
in fact he was 67. 


Statute Held Inapplicable 


The Alabama statute provides that no life insurance company 
shall contest a claim after two years on the ground of fraud or 
irregularities in the application, and it is plaintiff’s contention 
that this statute abrogates any provision in a policy inconsistent 
therewith. However, in applying an age adjustment clause to 
determine its liability under a policy, an insurer is not contest- 
ing its liability under the policy but is construing the terms 
thereof under its contract with the insured. A contest of the 
validity of the policy should not be confused with a contest of 
its terms or provisions. It is only after the terms and provi- 
sions are clearly construed that the validity of the policy as so 
construed may be contested under the statute here involved. 


Court’s Ruling 


The judgment of the District Court entered in favor of the 
plaintiff was reversed on appeal and judgment entered for 
defendant. The court held that the incontestability statute was 
inapplicable to the facts at hand and that the insurance com- 
pany acted within its rights in applying the age adjustment 
clause to determine the extent of its liability. See {] 501,408. 
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% NEGLIGENCE * 


(Other than Automobile) 


Destruction of Cotton by Fire in Warehouse.—Piaintiff re- 
covered for the destruction of his cotton while stored in 
defendant’s warehouse. At the time the fire broke out, 
there was no watchman or fireman near and it was not 
discovered until it was out of control. The jury held de- 
fendant negligent. (Mexia Compress Co. v. Speight, Tex. 
Ct. of Civ. App.). ..7 401,518. 


Mal tice.—Plaintiff brought an action for damages against 
efendant, a practicing physician and surgeon, alleging care- 
less and negligent diagnosis and treatment of a spinal injury 
resulting in permanent disability. The evidence of plaintiff, 
contradicted by defendant, was sufficient to present a case 
for the jury’s determination. (Pearson v. Norman, Colo. 
Supreme Ct.)... 401,508 


Theatre Patron Injured.—Plaintiff was injured, while attend- 
ing defendant’s theatre, when she slipped and fell on a 
cigarette package which was allowed by defendant to remain 
on a stairway. It was error for the trial court to submit the 
cause to the jury, as the evidence was insufficient to show 
that the package was upon the step for such a length of 
time that defendant could have known of its presence. 
(Thorne v. Chicago Orpheum Co., Ill. App. Ct.)...9 401,526. 


Labor Law Construed.—Plaintiff was injured while cleaning a 
window on premises which were not equipped with safety 
devices as required by statute enacted for the protection of 
persons engaged in window cleaning. Under this statute 
the owner of the building was not liable, but liability was 
placed upon the tenant who was in charge of the building 
and who required the cleaning of the window. (Lowenhar 
v. Commercial Outfitting Co., Inc. et al., N. Y. Supreme Ct., 
App. Div.).. . | 401,509. 


Res Ipsa Loquitur.—Where the front of a building is damaged 
as the result of a boom on a crane buckling, upon such persons 
as were operating and in control of the crane at the time of 
its collapse is placed the duty of coming forward with 
proof in explanation under the doctrine of res ipsa loquitur. 
(Marvin Briggs, Inc. v. N. Y. Public Library, Astor, Lenox 
ee et al., N. Y. Supreme Ct., App. Div.) 


Building Owner’s Liability—Plaintiff sustained personal in- 
juries as the result of a fall down a flight of marble stairs 
in an office building owned and operated by defendant. 
Defendant’s demurrer to the evidence was properly over- 
ruled, since under the circumstances, reasonable minds would 
differ on whether or not defendant performed its duty when 
it failed to clean the stairway more than once a day under 
the wet conditions which prevailed at the time. (Horvath 
v. Chestnut St. Realty Co., St. Louis Ct. of App., Mo.). 

q 401,512. 


Defective Stairway—In an action by a tenant to recover 
damages for personal injuries, the jury could find that plain- 
tiff was injured by reason of a defect in the stairway that 
rendered it unsafe and dangerous, and that this condition 
existed for a sufficient time before plaintiff was injured for 
defendant, in the exercise of reasonable care and diligence, 
to have discovered and remedied it. (Shwartz v. Feinberg, 
Mass. Supreme Jud. Ct.).. . f 401,522. 


Landlord and Tenant.—In the absence of statute or an agree- 
ment by the landlord to make improvements or repairs to 
the premises and in the absence of fraud or concealment of 
the landlord by his failure to disclose hidden defects of 
which he has knowledge, the tenant takes the risk of the 
safety of the premises and the landlord is not liable to him 
for injuries received on account of the unsafe condition of 
the premises. (Fort Worth & Denver City Ry. Co. v. Mills, 
Tex. Ct. of Civ. App.)... 401,517. 

Porch Railing.—Plaintiff, a tenant of defendant, was injured as 
the result of a fall when the railing of a common porch gave 
way. Under the evidence the jury found defendant was 
negligent, and it was a jury question whether defendant was 


_July 18, 194 


remiss in her duty to exercise reasonable care to maintain 
the railing in as safe a condition as it appeared to be to a 
person of ordinary observation at the time of the letting. 
(Chambers v. Durling,; Mass. Supreme Jud. Ct.).. {| 401,521. 


Business Visitor Injured.—Plaintiff was injured by a protrud- 
ing nail as she was descending a common stairway in a 
building owned by defendants, after a business visit to a 
tenant. Even if it was assumed that the stairway was 
defective when plaintiff was injured, she could not recover 
in the absence of evidence as to the condition of the stair- 
way at the time the tenancy began. (Boisse v. Goldberg 
et al., Trustees, Mass. Supreme Jud. Ct.)...{ 401,523. 


Waxed Floor.—Plaintiff brought an action to recover damages 
for personal injuries sustained as the result of a fall ona 
waxed floor. The mere slipperiness of the floor, in and of 
itself, did not establish negligence. (Kay v. Audet, Mass, 
Supreme Jud. Ct.)...] 401,520. 


Automobile Service Station.—Plaintiff, a minor, was injured 
when she fell into a pit located on defendant’s service station, 
Plaintiff at the time of the accident was with her father who 
was having his car greased. Directed verdict for defendant 
was proper as no greater duty of care to plaintiff was im- 
posed upon defendant in the circumstances than was owed 
to any intelligent person invited to come upon the premises 
for business purposes. (Flynn v. Cities Service Refining Co., 
Mass. Supreme Fad. Ct.).. .§ 401,519. 


Dog Show.—Plaintiff sought to recover from defendants com- 
pensation for personal injuries alleged to have been sus- 
tained by plaintiff through being bitten by a dog while 
attending and exhibiting at a dog show. On appeal verdicts 
for plaintiff set aside, as there was no evidence that plain- 
tiff’s injury was the consequence of any affirmative act of 
defendants or that defendants omitted to take reasonable 
precaution to guard plaintiff against injury. (Splaine v. 
Eastern Dog Club, Inc., Mass. Supreme Jud. Ct.).. . ] 401,524. 


Adequacy of Damages.—Plaintiff brought an action to recover 
damages for personal injuries sustained as the result of a 
fall on a broken and defective sidewalk located in defendant 
city. It was error for the trial court not to grant plaintiff a 
new trial, as the jury did not render a fair and adequate 
verdict to recompense plaintiff. (Jensen v. City of Chicago, 
Ill. App. Ct.)...9 401,525. 


Street Car Passenger.—Plaintiff was injured as she prepared to 
alight from defendant’s street car. Plaintiff testified that 
the door was opened before the car stopped and that while 
the car was still moving the car jerked and she fell out 
backwards. On appeal judgment in favor of plaintiff affirmed, 
as the evidence was sufficient to show actionable negligence. 
(Kovacs v. Richardson et al., Rec., Ill. App. Ct.).. .{[ 401,527. 


Fencing Statute.—Plaintiff brought a statutory action for the 
value of certain animals which were killed by a train as the 
result of the failure of defendant to maintain cattle guards 
and wing fences on its right of way. On appeal the evidence 
was held sufficient to warrant a recovery by_plaintiff. 
(J. Nebeker & Son v. Los Angeles & Salt Lake R. R. Co, 
Utah Supreme Ct.).. .] 401,507. 


Fall from Embankment.—Plaintiff brought an action to re- 
cover damages for injuries sustained in a fall from the 
embankment of a cut through which the track of defendant 
railroad ran. Evidence that plaintiff went heedlessly in the 
dark through weeds and underbrush and over rough uneven 
ground to the embankment where he fell showed _a failure 
to exercise care for his own safety. (Boland v. Thompson, 
Trustee, Mo.-Ill. R. R. Co., St. Louis Ct. of App., Mo.) 

7 401,513. 


Licensee Injured.—Plaintiff brought an action to recover dam- 
ages for injuries sustained when defendant’s freight train 
ran over his hand. Since plaintiff was at most a licensee on 
the tracks, the only duty the railroad company owed was 
not to injure plaintiff willfully or wantonly after discovering 
or by the exercise of reasonable care could have discovered 
his peril. (Mo. Pacific R. R. Co., Thompson, Trustee 
Merrell, Ark. Supreme Ct.).. . 401,514. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Contributory Negligence.—Plaintiff brought an action to re- 
cover damages for injuries sustained, while crossing de- 
fendant railroad company’s tracks, when a passenger train 
ran over and severed his foot. The evidence showed that 
plaintiff's own_negligence was the sole proximate cause of 
his injury. (Mo. Pacific R. R. Co., Thompson, Trustee v. 
King, Ark. Supreme Ct.).. . 401,515. 


On Petition for Rehearing—Even though certain testimony 
was improperly admitted, it was not sufficient to reverse the 
judgment, as it did not appear that defendant was prejudiced 
by the testimony nor that the jury could have been misled. 
(Kennedy v. The City of Everett, Wash. Supreme Ct.)... 
q 401,516. 


Compromise of Jury.—In a jury-tried negligence case, it is the 
duty of the jury under proper instructions from the court 
to determine, from the evidence, whether or not the defend- 
ant is liable, and if it finds against him, then to assess dam- 
ages for the plaintiff. If the damages are so excessively 
inadequate as to plainly indicate that the jury may have 
made a compromise, a new trial is granted. (Chapman v. 
Portland Country Club, Me. Supreme Jud. Ct.)...{ 401,511. 


* LIFE x 


Allegations of Breach of Contract—A count based on an 
alleged breach of a contract to deliver an insurance policy 
which fails to state whether the policy was oral or written 
and on what consideration the agreement was made was 
held subject to demurrer. (American Life Ins. Co. v. Carlton, 
Ala. Supreme Ct.). . . ] 501,382. 


Punitive Damages.—Plaintiff sought actual and punitive dam- 
ages because of the alleged fraudulent breach of two insur- 
ance policies. Her suit was based on defendant’s refusal to 
furnish blanks on which to make a claim for a weekly sick 
benefit. A judgment awarding punitive damages was re- 
versed on the ground that plaintiff’s evidence failed to show 
that the breach was accomplished with a fraudulent inten- 
tion and accompanied by a fraudulent act. (King v. North 
Carolina Mutual Life Ins. Co., S. C. Supreme Ct.) . . .§ 501,397. 


Breach of Contract—One Action for Damages.—After the in- 
sured had recovered a judgment for the present value of 
benefits which would fall due under the disability clause of 
a life policy, he having alleged that the insurer by its action 
had breached and repudiated said contract, he was not en- 
titled thereafter to bring a second action to recover the 
present value of the sum that would become due to the 
beneficiary under the life clause of the policy. (Equitable 
Life Assurance Society of the United States v. Pool, Ark. 
Supreme Ct.).. . 501,402. 


Refusal to Accept Premiums.—In a suit brought by plaintiff 
to recover premiums paid on eight policies of insurance on 
the ground that defendant had breached its contract, the 
court entered judgment for defendant, holding that the evi- 
dence did not support a finding that defendant refused to 
accept certain weekly premiums, as contended by plaintiff. 
(Fitzpatrick et al. v. The National Life & Accident Ins. Co., 
Tenn. Ct. of App.).. . 501,412. 


Sickness Indemnity.—Under a policy which provided one benefit 
in the event that an assured became totally disabled and 
confined to the house through sickness and another benefit 
in the event of a total disability without the confinement, 
an assured who was not forced to stay within his house was 
entitled only to the latter benefit. (Clesi v. The National 
Life and Accident Ins. Co., Inc., La. Supreme Ct.) . . .| 501,381. 


Time of Occurrence of Disability—After making monthly 
disability payments to insured for about seven years, defend- 
ant denied further liability, claiming that plaintiff was dis- 
abled before the issuance of his insurance policy. The 
evidence raised an issue of fact and the jury’s verdict in 
avor of insured was conclusive. (Republic National Life 
Ins. Co. v. Perkins, Ark. Supreme Ct.).. . 501,390. 


Total and Permanent Disability—Plaintiff recovered benefits 


under the disability provisions of two insurance policies 
issued by defendant. The medical testimony as to the 
extent of his disability after his illness from pneumonia was 
conflicting and the jury’s verdict, finding him totally and 
soeeenny disabled, could not be disturbed. (Broidy v. 

repr a0 Life Ins. Co., W. Va. Supreme Ct. of App.) 


Slaying of Insured Not Accidental.—In an action to recover 


double indemnity benefits under a policy covering the life 
of the insured who was fatally wounded by an assailant 
whose purpose it was to assault the young woman with 
whom the insured was seated in an automobile, the court 
held that the firing of the shot was intentional and awarded 
a new trial after judgment for the plaintiff. (Warren v. 
Pilot Life Ins. Co., N. C. Supreme Ct.). . .7 501,407. 


Hearsay Statements.—An ex parte certificate as to the death of 


the insured, made out by an attending physician, to the 
effect that the physician did not know whether death was 
due to accidental means or to suicide, was held to have been 
erroneously admitted in evidence. The statements contained 
therein were held to be hearsay on the grounds that they 
were not made in the presence of the insurer and that the 
insurer was given no opportunity to cross-examine the phy- 
sician as to the truth of his statements. (American National 
Ins. Co. v. Fress, Tex. Ct. of Civ. App.).. .7 501,385. 


Accidental Death.—In a suit brought to recover double in- 


demnity provided for in a policy of life insurance in the 
event that the death of the insured was the result of acci- 
dental means, the court held that a charge permitting the 
jury to consider whether or not a pre-existing condition, 
arteriosclerosis, was a “normal incident to advancing age” 
and “not disproportionate in degree to the age of the in- 
sured” was proper, and affirmed a judgment recovered by plain- 
tiff. (Aetna Life Ins. Co. v. Young, U. S. C. C. A., 3rd C.) 
.. -§[ 501,395. 


Accidental Death Through Inhalation of Carbon Monoxide.— 


Plaintiff recovered double indemnity for the accidental death 
of her husband who died by inhaling carbon monoxide gas. 
Death by poison was excluded from the double indemnity 
provision of his policy, but his death was from asphixiation. 
His policy was held to have been kept in force until his 
death under a valid automatic premium loan provision. 
(Cleaver v. Central States Life Ins. Co., Mo. Supreme Ct.) 
... 501,396. 


Accidental Death Benefits.—Plaintiff sought to recover acci- 


dental death benefits, claiming that burns received by the 
insured when a kettle of soup exploded resulted directly 
and independently of all other causes in the death of the 
insured. The court reversed a judgment entered for plaintiff 
on the ground that it was against the weight of the evidence 
which showed that the insured had arteriosclerosis, that 
most of the medical experts did not attribute death to the 
burns, and that there was a considerable lapse of time be- 
tween the burning and the death of the insured. (Cramer, 
Admzx. v. The John Hancock Mutual Life Ins. Co. of Boston, 
Mass., Atlantic Co. Cir. Ct., N. J.)...4 501,398. 


Res Judicata—In a suit brought by plaintiff on an insurance 


policy, the jury found that the insured’s death was caused 
by accidental means, contrary to defendant’s contention that 
death was not the result of an accident. In a second suit 
wherein the same material issues were raised, the court held 
that the judgment recovered in the prior action was res 
judicata upon these issues and granted plaintiff's motion for 
a summary judgment. (Tully v. The Prudential Ins. Co. of 
America, U. S. Dist. Ct. W. D., Wis.) .. . 501,411. 


Defense Evidence Stricken from Record.—Judgment in favor 


of a plaintiff on a life insurance policy on which the defend- 
ant denied liability on the grounds of the alleged falsity of 
answers given by the insured in his application was affirmed 
where the defendant’s principal evidence was stricken from 
the record because of vagueness. (Zemel v. Metropolitan 
Life Ins. Co., Il. App. Ct.). . . J 501,399. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Misrepresentations in Application for Insurance.—Defendant 
insurer was held exonerated as a matter of law from liability 
under an insurance policy, the evidence disclosing that in- 
sured in her application for insurance misrepresented that 
she had had no medical attention when in fact, for the pre- 
ceding five years, she had been treated for serious func- 
tional disorders. (Thompson, et vir. v. New York Life Ins. 
Co., Fla. Supreme Ct.).. .§ 501,409. 


Answer to Question Not a Warranty.—An answer given to a 
doctor who filled out the insured’s application to the effect that 
the insured thought that his father had died from pneumonia 
was not a warranty and defendant was not entitled to void 
the policy, its evidence not establishing that the answer was 
untrue. (Caporale v. Sovereign Camp of the Woodmen of the 
World, Ill. App. Ct.). . .] 501,400. 


Insured’s Health Condition at Time Policy Issued.—The evi- 
dence as to whether or not insured was in good health at 
the time of the issuance of the policy, as required by its 
terms, was sufficient to support a verdict either way and the 
jury’s verdict in favor of the beneficiary of the policy was 
upheld. (National Life & Accident Ins. Co. v. Young, Ark. 
Supreme Ct.).. .] 501,389. 


Condition of Insured’s Health—Under facts disclosing that 
the insured was seriously ill prior to the issuance of the 
policy upon which suit was brought and continued to be ill 
until the time of his death, there was no liability on the 
policy under the terms thereof. (Dixte Life & Accident Ins. 
Co. v. Moore, Ark. Supreme Ct.). . .§ 501,403. 


Burden of Proof.—An instruction requested by plaintiffs whereby 
defendant insurer was required to assume the burden of 
establishing the fact that a premium “had not been paid 
prior to the death of the insured” was held to have been 
properly refused. The court held that the company’s bur- 
den extended no further than to show that a premium was 
not paid “when due”, and since it was admitted by plaintiff 
that the premium in controversy was not paid “when due”, 
the rule which ordinarily casts upon the company the bur- 
den of proving lapse upon non-payment had no application. 
(Pugliese et al. v. The Prudential Ins. Co. of America, St. 
Louis Ct. of App., Mo.). . .§ 501,388. 


Change of Beneficiaries—Having made his sister-in-law the 
beneficiary in an insurance certificate in consideration of 
her service to his wife during her illness, insured could not 
defeat her rights as beneficiary by changing the certificate 
and substituting his daughter as beneficiary. (The Balti- 
more and Ohio Railroad Co. v. Lloyd et al., Cir. Ct., Balto. 
County, Md.)...$ 501,413. 


Extended Insurance.—Under the terms of his policy, insured 
elected to take extended insurance, mailing his election to 
a branch office of defendant. The policy required filing of 
such election in the home office, but the evidence indicated 
that said branch office would forward such mail to the home 
office. Such mailing constituted prima facie evidence of the 
receipt of the election and it was error to direct a verdict 
for the insurer. (Kenney v. Boston Mutual Life Ins. Co., 
Mass. Supreme Jud. Ct.).. .$ 501,392. 


Term “Month” Interpreted.—Plaintiff contended, in a suit to 
recover death benefits, that the benefit certificate, delivered 
to the insured on February 18 and calling for the payment 
of monthly assessments, continued in force from month to 
month from the date of delivery. The court interpreted 
the term “month” to mean a calendar month, beginning with 
the first day thereof and ending with the last. Under this 
interpretation, the extended insurance had expired before 
the death of the insured and plaintiff was denied a recovery. 
(Fawcett v. Security Benefit Association, Utah Supreme Ct.) 


. .§ 501,384 


Bankrupt’s Interest in Annuity Contract.—The trustee in bank- 
ruptcy sought to recover the interest of the bankrupt in an 
annuity contract, bought and paid for in full, and the bank- 
rupt claimed that it was exempted. After determining that 
the matter had not been adjudicated before, the court, 
analyzing the statutes, found that such annuity contract was 


not exempt and the bankrupt’s interest therein passed to the 
trustee to be administered as party of the estate. Litigation 
arose in Indiana. (Jn the Matter of Power; Pueblo Savings 
& Trust Co. v. Power; Rickles v. Same, U. S. C. C. A., 7th 
C.). . .§ 501,387. 


Alleged Conspiracy Not Proven.—Defendant’s claim that policy 
upon which it denied liability was obtained through a con- 
spiracy to defraud the company was not supported by the 
evidence, there being no proof of fraud. (National Life & 
Accident Ins. Co. v. Rodgers, Ark. Supreme Ct.). . .{ 501,401. 


Delay in Giving Notice —Where defendant claimed that it was 
entitled to a peremptory instruction in a suit brought to 
recover the amount plaintiff, insured, was obliged to pay in 
defending a suit, on the ground that plaintiff had failed to 
give the required immediate written notice, the court held 
that notice to defendant, given fifteen months after the 
pendency of the action, was not unreasonable in this case 
nor was it prejudicial to defendants. (Brookville Electric 
Company v. Utilities Ins. Co., St. Louis Ct. of App., Mo.)... 
1 501,386. 


Direction for Mandate Amended.—On appeal from a judgment 
entered for appellee, the court, in its opinion, ordered the 
judgment reversed with direction that the cause be remanded 
for a new trial. The cause was again tried and a motion 
made on behalf of appellant for a judgment notwithstanding 
the verdict. The court now amended that direction for 
mandate so that the judgment was reversed and the cause 
remanded with direction to enter judgment for defendant. 
(Connecticut Mutual Life Ins. Co. v. Lanahan, U.S. C. C. A., 
6th C.)...9 501,394. 


Veteran’s Total and Permanent Disability——Evidence held suf- 
ficient to warrant finding that at time of surrender of policy 
insured had become totally and permanently disabled and 
that surrender was made under mutual mistake. (Garland, 
Trustee v. United States of America, U. S. Dist. Ct., E. D., 
Va.).. .§ 501,404 


Reinstatement of War Risk Insurance——The United States 
government was held liable on a war risk policy upon which, 
after an order of revival, it had made regular monthly pay- 
ments for many years. Claiming that the order of revival 
was unlawful, said insurer denied liability for the balance 
due under the policy. The court, however, gave much 
weight to the presumption of validity and regularity of the 
order made by a duly appointed administrative officer. 
(Donsing, Admx. v. The United States of America, 
U.S.C. C. A,, 7th C.)...9 501,363. 


Jury’s Finding as to Disability.—Plaintiff was awarded dis- 
ability benefits under his war risk insurance policy, the jury 
finding, on conflicting evidence, that his injury while in the 
service of the government had rendered him totally and per- 
manently disabled. (Dixon v. The United States of America, 
U.S. CCA. 7th C.)...9 501,301. 


War Risk Insurance.—There being substantial evidence to sup- 
port the finding that appellee became totally and permanently 
disabled while the war risk insurance policy sued on was in 
force, a judgment entered in his favor was affirmed. (The 
nie of America v. Franklin, U. S. C. C. A., 6th C.) 


Disability Caused by Shell Shock.—Evidence showing that 
veteran had never recovered from the effects of shell shock 
and that he had become totally and permanently disabled 
was not overcome by a failure to show that his condition 
would not yield to treatments. (Pfeiffer v. The United States 
of America, U. S. C. C. A., 7th C.)...9 501,405. 


Veteran Shell Shocked—Gassed.—Evidence was sufficient to 
warrant finding that veteran who had been shell shocked 
and who had been severely burned in a gas attack after he 
had been returned to the front was totally and permanentl 
disabled as of the date on which the gas attack ousnnalll 
(Lemming v. United States of America, U. S. C. C. A., 7th 
C.)...9 501,406. 


Paragraph ({) numbers refer to the full opinion texts In the CCH Insurance Law Reporting Service units, 
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*% AUTOMOBILE 


Reformation of Policy—A judgment was recovered against 
and satisfied by plaintiff insurer in a suit, brought in Wis- 
consin, arising out of an automobile collision. Later, a suit 
was instituted by the insurer seeking to have a policy, cover- 
ing one of the automobiles involved in the collision, re- 
formed, The court denied reformation, holding that under 
Wisconsin law, it was the duty of the insurer to set up its 
equitable right of reformation as a defense to the prior suit; 
failure to do so barred the present suit because of laches. 
(Liberty Mutual Insurance Company v. Hathaway Baking 
Company et al., Mass. Supreme Jud. Ct.). . . | 703,083. 


Dealer’s Liability for Defective Brakes.—It was held error to 
dismiss plaintiff's suit against a used car dealer who repre- 
sented that the brakes of the car in which she was riding 
were in good shape, when, in fact, the automobile was 
wrecked because of their defective condition. (Jones et al. 
v. Raney Chevrolet Co., N. C. Supreme Ct.). . .f 703,078. 


Dealer’s Liability to Public—Defendant dealer sold a used car 
with defective brakes and the driver thereof was unable to 
avoid colliding with an obstacle on the road after which he 
lost control of the car and it ran against and killed plaintiff's 
decedent. The dealer, being under no obligation to the 
public growing out of any contractual or other relationship, 
was exonerated from liability for the death of plaintiff's 
decedent. (Trust Co. of Chicago, Admr. v. Lewis Auto 
Sales, Inc., et al., I. App. Ct.). . .] 703,082. 


Barrels Guarding Excavation.—When plaintiff's son dimmed 
the lights on the automobile he was driving, the car struck 
a barrel guarding an excavation on the highway. There 
being no proof of active wrongdoing on the part of defendant 
county, the judgment awarded plaintiff was reversed. 
(Onka v. Board of Chosen Freeholders of Middlesex County, 
N. J. Supreme Ct.).. . {| 703,076. 


Animals “Running at Large.”—If plaintiff’s horse escaped onto 
the highway where he was injured by defendant’s car, 
through the negligence of plaintiff, the prohibited “running 
at large” was an issue in the case. In such case, defendant’s 
driving in excess of the statutory speed limit would not in 
itself constitute gross negligence. A judgment in favor of 
plaintiff was reversed and remanded. (Ellis v. Lewis, Tex. 
Ct. of Civ. App.). . . 703,075. 


Truck Running into Herd of Cattle—Defendant was held re- 
sponsible for injuries to four cows when his truck was 
driven into a herd of cattle, the court holding that, by 
introducing evidence in attempting to sustain his plea of 
accord and satisfaction, he unqualifiedly admitted the rela- 
tionship of master and servant between himself and the 
operator of the truck. He was unsuccessful in his defense 
of accord and satisfaction. (Crocker Springs Dairy, Inc. v. 
Burton, d.b.a. Burton Pure Milk Co., Tenn. Ct. of App.) 

{ 703,085. 


Employer-Employee Relationship.—The evidence clearly point- 
ing out that although appellant partnership owned the 
offending car, it was furnished to an employee for business 
and pleasure and that at the time of the accident the driver 
was out of the control of his employer and acting for his 
own pleasure, it should have been ruled as a matter of law 
that appellant was not responsible for injuries inflicted by 
the negligent use of the car. (Sullivan v. Associated Dealers 
et al., Wash. Supreme Ct.). . . | 703,067. 


Deviation from Employment.—Plaintiff was injured when one 
of defendant’s automobile salesmen picked up her and her 
companions and negligently drove his automobile into an- 
other car. Said salesman had been instructed not to pick 
up hitchhikers and it was held error for the court to in- 
struct the jury in such a manner as to exclude a determina- 
tion as to whether or not the salesman had deviated from 
his employment. (Cole v. Johnson Motor Co., N. C. Supreme 
Ct.). . .§ 703,079. 


Bicyclist Fatally Injured—Defendant was not held responsible 
for the death of a bicyclist who swung into the path of his 
car from behind a truck, approaching from the opposite 
direction. An auditor found that defendant was traveling 
on his right side of the road and was not negligent and that 
the bicyclist was not exercising due care for his _— 
(Wade, Exrx. v. Buchanan, Mass. Supreme Jud. Ct.).. 

{ 703,081. 


Collision Between Two Logging Trucks and Trailers—The 
owners of two logging trucks and trailers were denied re- 
covery for property damage sustained when their vehicles 
attempted to pass one another from opposite directions and 
collided. The owner who initiated the suit failed to meet 
the burden of proving that the other vehicle was on the 
wrong side of the road; the collision was held to be un- 
avoidable. (Marich v. Moe et al., Wash. Supreme Ct.) 

1 703,063. 


Attempt to Pass.—Defendant was held liable for injuries sus- 
tained by plaintiff's wife and minor son in an accident in- 
volving three automobiles, the uncontroverted evidence 
showing that defendant violated a statute forbidding one car to 
pass another from the rear, going in the same direction, 
unless the road on the left which had to be used in such 
passing was clear and unobstructed for a distance of at 
least fifty yards. (Rhone v. Fox et al., Tex. Ct. of Civ. App.) 

{ 703,073. 


Pedestrians Injured Crossing Street.—Plaintiff pedestrians re- 
covered damages for personal injuries sustained when they 
were struck by defendant’s automobile when defendant 
drove through a red traffic signal. There being sufficient 
evidence to support the trial court’s findings, the judgment 
in their favor was affirmed on this appeal. (Kidroski et al. 
v. Anderson, Calif. Dist. Ct. of App.). . .] 703,065. 


Pedestrian Struck on Crosswalk.—Plaintiff’s evidence, if be- 
lieved, to the effect that she was struck while crossing the 
street on a crosswalk, when defendants’ car was driven 
through a stop light, being sufficient to warrant a judgment 
in her favor, the review court was without power to disturb 
the trial court’s order of a new trial after a verdict for de- 
fendants. (Kostouros v. O’Connell et al., Calif. Dist. Ct. of 
App.).. . 1 703,066. 


Child Running into Street—Defendant contended that a child 
suddenly ran in front of his truck and that his driver, in 
order to avoid striking the child, swerved his truck into 
plaintiff's car approaching from the opposite direction. 
Plaintiff denied the existence of the child but the evidence 
disclosed that he had signed two statements corresponding 
with defendant’s version of the accident. After a judgment 
for plaintiff, the appeal court ordered a new trial. (Rago v. 
Naples, Ill. App. Ct.).. . 703,080. 


Parked Car Pushed Against Pedestrian.—Plaintiff was injured 
when defendant, in parking his car, pushed the parked car 
behind him against plaintiff. The case was determined un- 
der the humanitarian doctrine, and, since defendant was in 
no position to have discovered plaintiff in a position of peril, 
he was not held responsible for his injuries. (Duckworth 
v. Dent, Mo. Supreme Ct.). . . J 703,068. 


Minor Injured.—Plaintiffs recovered a judgment for injuries 
suffered by the minor plaintiff as the result of the illegal 
parking of a moving van by defendant. A petition for 
hearing was denied by the California Supreme Court but 
such denial was not deemed an approval of the language 
relative to formula instructions used by the trial court_in 
its opinion. (Mecchi, Jr. et al. v. Lyon Van & Storage Co., 
Calif. Supreme Ct.).. . | 703,069. 


Parked Vehicles.—An instruction requested by defendant, in a 
suit brought to recover damages alleged to have been occa- 
sioned by defendant’s negligent parking of a truck on a 
highway, was held to have been correctly refused since it 
incorporated only a part of a statute having reference to the 
parking of vehicles on the highway, and ignored certain 
other parts which were ae in pari materia. (Pugh v. 
Akron-Chicago Transportation , Inc., Ohio Supreme Ct.) 

{ 703,071. 
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AUTOMOBILE—Continued 


Taxicab Passenger Injured.—Plaintiff recovered a judgment 


for injuries sustained while riding as a passenger in defend- 
ant’s cab when the cab collided at an intersection with an 
ice truck. The jury found that the acts of the cab driver in 
driving into the intersection at a speed in excess of twenty 
miles per hour when the traffic light was against him consti- 
tuted negligence which was the proximate cause of plaintiff's 
injuries. (Yellow Cab Company v. Underwood, Tex. Ct. of 
Civ. App.).. . 703,084. 


Rulings on Motions.—After a general verdict for plaintiff, an 


injured bus passenger, the trial court sustained defendant 
bus company’s motion for a judgment on the special findings 
of the jury and overruled its motions for a judgment non 
obstante veredicto and for a new trial. Thereafter, it was 
error of the review court to reverse the trial court’s judg- 
ment without first considering whether the motion for 
judgment non obstante veredicto was properly overruled. 
(Robertson v. Penn-Ohio Coach Lines Co. et al.; Same v. 
Same, Ohio Supreme Ct.). . .{ 703,064. 


Misconduct of Counsel.—Statements made by plaintiffs’ counsel, 


accusing defendants’ attorneys of conniving for the purpose 
of misleading the jury by introducing defendant employee’s 
cross-examination on a former trial, was held to have been 
prejudicial to defendant employer’s case. Because of this, 
and erroneous instructions as to the amount of damages to 
be awarded, the court reversed a judgment recovered by 


July 18, 1949 


plaintiffs and ordered a new trial. 


(Walling et al. v. Ki 
et al., Calif. Dist. Ct: of App.). ae 


1 703,074. 


Misconduct of Jury.—The trial court was held not to have 


abused its discretion in granting plaintiff a new trial on the 
ground of misconduct on the part of the jury where the 
evidence showed that a juror, on voir dire examination 
stated that he had not done any work for any automobile 
liability insurance companies and, on deposition, testified 
that he had been employed as an adjuster in investigating 
and adjusting personal injury accidents. (Petro v. Donner 
Ohio Supreme Ct.).. . 703,072. } 


Service of Process on Nonresident Executors.—A statute pro- 


viding that the use of a highway by a nonresident motorist 
was deemed an appointment by him of the secretary of state 
as his attorney for service of process in all actions growing 
out of such use was held not to authorize service in this 
manner upon the executor of a deceased nonresident motorist, 
(Downing v. Schwenck, Neb. Supreme Ct.).. . 703,070. 


Cross Action against Co-Defendants.— Plaintiff sued to recover 


compensation for personal injuries allegedly sustained through 
the joint negligence of three defendants. One defendant 
cross-claimed against her co-defendants for damages for 
the wrongful death of her intestate. Because said cross- 
claim was not germane to plaintiff’s action, said co-defendants’ 
motions for dismissal thereof should have been sustained. 
(Montgomery v. Blades, Admx. et al., N. C. Supreme Ct.) 
{ 703,077. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


6 





